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1 Imttb Stairs (Enurt of Appeals 

FOR THE SECOND CIRCUIT 
Docket No. 74-2555 


United States of America, 
— against — 


Appellee, 


Richard C. Phillips. 

- ■ I w - 


Appellant. 


BRIEF FOR THE APPELLEE 


Preliminary Statement 

Appellant Richard C. Phillips appeals from a judg¬ 
ment of violation of probation imposed in the United States 
District Court for the Eastern District of New York 
(Rayfiel, J .) which judgment was entered on May 10, 1974, 
after a hearing. The violation of probation consisted of 
appellant’s failure to abide by four of the conditions of pro¬ 
bation ordered by Judge Rayfiel on October 1, 1971. Ap¬ 
pellant’s conviction had arisen from his plea of guilty to a 
one count information charging him. as a licensed dealer in 
firearms, with knowingly failing to make appropriate en¬ 
tries as to material facts regarding the receipt, sale, and 
disposition of firearms and failing to maintain records as 
required by law, in violation of Title 18, United States 
Code, § 923, and the regulations promulgated thereunder. 


On October 1, 1971, appellant was sentenced to the 
custody of the Attorney General for a term of three years, 
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three months of which was to 1 h* served, with the remaining 
two and three-quarter years suspended, lie was placed on 
probation for the suspended portion of the sentence, with a 
“[s] pedal condition of probation . . . that [he] continue 
to receive psychiatric treatment and that he refrain from 
any contact with guns'. Appellant is incarcerated pending 
this appeal. He is scheduled for release on parole on March 
5, 1975. 

On this appeal, the sole issue is whether or not the Dis¬ 
trict Court acted within the proper limits of its discretion 
in finding appellant to be in violation ot his probation. 

Statement of Facts 

a) 

Oil October 1, 1971 Richard ('. Phillips was sentenced 
to serve three years pursuant to Title IS, United States 
Code, Section 3051. Judge Leo F. Rayfiel ordered that 
appellant be required to serve only three months of that 
sentence and suspended the remainder (1. 1).* Appellant 
was placed on probation for the remaining thirty-three 
months, subject to the standard conditions of probation as 
set forth in the standing order of the United States Dis¬ 
trict Court for the Eastern District, of New 5 ork, dated 
October 13, 1904 and. in addition, subject to the special 
condition that he "... continue to receive psychiatric treat¬ 
ment and that he refrain from any contact with guns" 
(T. 10, 15, 19). 

On March 11, 1974, appellant was formally charged by 
the Department of Probation, Eastern District of New \ork, 
with violating conditions one, five and seven ol the standing 
order of probation and the special condition of probation 

* Page numbers in parenthesis refer to the transcript of the 
probation violation hearing on May 16, 1974. 
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in that ho (1) violated local law; (2) failed to notify his 
probation officer of his change in residence; (3) failed to 
report as directed; and (4) failed to refrain from having 
"contact with guns.” 

( 2 ) 

At the hearing on the alleged violation of probation, 
Police Officer Anthony Esposito testitied to the following 
facts: 

On April 24, 1374 appellant was arrested by Police 
Officer Esposito after he had been involved in a high speed 
automobile chase and accident (T. 30-31). After appellant 
was captured he was handcuffed and returned to the police¬ 
man's vehicle to be secured. The officer then searched 
appellant's vehicle and found a briefcase bearing appellant's 
name and containing a weapons holster, a disassembled 
weapon and spare ammunition in the form of clips for a .45 
caliber semi-automatic weapon and, finally, a loaded .45 
caliber semi-automatic pistol which was fully operable (T. 
33-37). 

After appellant was transported to the Eighth Precinct 
in Nassau County, the rear seat of the police cruiser in 
which he was riding was searched and an additional fire¬ 
arm was found (T. 50-52). 

Mr. Lawrence Myerson testified that he was appellant’s 
probation officer and that he was assigned to appellant’s 
case on April 2, 1973 (T. 10). Prior to that time appellant 
had been formally advised of all conditions of his probation 
and acknowledged them (T. 7-10). 

Condition One of the probation provided that the pro¬ 
bationer “. . . shall refrain from violation of any law, 
Federal, State and Local, [and that he should] get in touch 
immediately with [his] probation officer if arrested or ques¬ 
tioned by a law enforcement officer” (T. 10). Myerson testi¬ 
fied that on April 24, 1973 appellant was arrested and 
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charged with jxjssession of dangerous weapons, leaving the 
scene of an accident and reckless endangerment (T. 11). On 
September 20, 1973 appellant was found guilty of the felony 
of reckless endangerment following this arrest (T. 14). 

Condition Two, it was shown, required appellant to 
“. . . notify [his] probation officer immediately of any 
change in [his] place of residence” (T. 15). Mr. Myerson 
testified that from the time appellant was assigned to him 
in April, 1973, he had not heard from him until February 
7, 1974, when he responded to a letter (T. 16-18). it was 
Myerson’s testimony that, though appellant had been hos¬ 
pitalized for part of that time, he had been discharged on 
January 8, 1974 (T. 18). Myerson unequivocally stated 
that from April, 1973 to October 1973, appellant never re¬ 
ported to his probation officer, even though he was in¬ 
structed to do so originally (T. 20-22). 

Appellant's brief testimony at the hearing consisted 
solely of a summary denial of all allegations (T. 61-07). 

(3) 

After both sides rested, the Court found appellant to be 
in violation of the terms of his probation, specifically find¬ 
ing as follows: 

“On the basis of the evidence adduced at the hear¬ 
ing, it is my considered opinion, and I accordingly 
find the Government has sustained its burden of 
proving that Mr. Phillips, the petitioner herein, vio¬ 
lated each of the three general conditions of his 
probation, as well as the far more important] and 
serious special conditions; that he refrain from pos¬ 
sessing or controlling guns. 

Because of the seriousness of the violation of the 
special condition—I should say particularly because 
of that—I have no alternative but to revoke his pro¬ 
bation” (T. 69). 
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The Court then ordered appellant committed, pursuant 
to IS U.S.C., § 4208(b) for study and report prior to the 
imposition of final sentence. Following that report, appel¬ 
lant was finally sentenced as noted, supra at 1. 

ARGUMENT 

The District Court properly found appellant to 
have violated the special condition of probation. 

Appellant contends that this matter should be remanded 
to the District Court for a rehearing or, in the alternative, 
for resentencing. Although appellant does not contest the 
District Court’s findings or the evidence respecting the 
three violations of the standing order of probation, he does 
argue that the District Court’s finding with respect to the 
special condition of probation was erroneous.* Initially, 
he argues that the evidence at the hearing was insufficient 
(“not a scintilla of evidence” [Brief, p. 8]) to connect m 
with the gun found in the back seat of the patrol car in 
which he was transported following his arrest. As to the 
disassembled weapon found in his attache case, he contends 
that there was no evidence to show that the device “was in 
fact a firearm at all” (Brief, p. 9). within the supposedly 
applicable definition of “firearm” as found in Title 18, 
U.S.C'., Section 921(a)(3). 

Appellant’s overall contention is without merit. In 
short, he has overlooked the fact that, in addition to the 

* The United States concedes that a resentencing would be 
appropriate in this case if this Court should find that Judge 
Rayfiel abused his discretion with respect to his finding that 
appellant violated the special condition of probation. While the 
record clearly supports findings that appellant violated the three 
standard conditions of probation, as charged, it is not clear that 
Judge Rayfiel would have sent appellant to prison without his 
additional finding regarding the special condition. 
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so-called disassembled weapon found in the attache case 
and the gun found in the patrol car, there was also found a 
fully assembled and operable gun in the attache case (T. 
36-37). Quite clearly, the presence of a gun in his attache 
case, constituted, in the language of the special condition, 
‘‘contact with guns. ' In all events, the arguments appel¬ 
lant has advanced are without merit. 

The standard by which a district judge is bound in 
determining whether or not a probationer is a violator, is 
without ambiguity. It is well settled that he need not be 
cominced “beyond a reasonable doubt” by the evidence, or 
even by a “preponderance", in order to find a violation of 
probation. The test is only that the court be satisfied, 
from the evidence, that there is reason to believe and credit 
the allegation of violation. Hums v. United States, 287 
L.S. 216, 223 (1932). It need only be shown that there 
was a logical basis in tact upon which a determination of 
violation could be founded. Cf. United States v. Manfre- 
donia, 341 F. Supp. 790. 795 (S.D.X.Y.), aff'd, 459 F.2d 
1392 (2d Oil-.); eert. denied , 409 U.S. 851 (1972). Accord¬ 
ingly, this Court has repeatedly stated that it will not 
tamper with the holding of a district judge unless the 
judge has abused his broad discretion. United States v. 
Nagelbcrg, 413 F.2d 708, 709-10 (2d Cir. 1969); United 
States v. Markovieh, 348 F.2d 238, 240-1 (2d Cir. 1965). 

Applying the foregoing standard, it is clear that Judge 
Rayfiel, to the extent that he relied upon the gun which 
was found in the patrol car, could properly 1: ve concluded 
that the gun belonged to appellant. Patrolman Esposito 
testified that after appellant was arrested he was trans¬ 
ported to the precinct house in a police cruiser. Upon the 
cars arrival at the station house the appellant was removed 
from the rear seat. The seat was then removed and an¬ 
other gun, a .38 caliber revolver was found (T. 50-52). In 
light of all the other evidence before the court and the 
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judge’s knowledge of the appellant's case it was not un¬ 
reasonable for the Court to find that this gun was also in 
appellant's possession until he abandoned it. 

It is equally certain that Judge Raytiel could properly 
have considered, if he did at all, the disassembled weapon 
or frame found in the attache case as a violation of the 
special condition. Judge Raytiel, of course, did not even 
use the word “firearms” in the judgment of probation. 
Rather he ordered that appellant “ . . . refrain from having 
any contact with guns " (emphasis added).* Obviously, it 
was the Court's intention that appellant be totally dis¬ 
associated from guns of any sort, in any form. This inter¬ 
pretation is reasonable from a common sense approach, as 
well as when considered in light of the Judge’s comments 
at the sentencing regarding appellant's psychiatric difficul¬ 
ties (Transcript of Sentencing, p. 12). Had Judge Ravfiel 
desired to limit the special condition of probation to the 
relatively narrow definition cited by appellant, it would 
have been a simple matter for him to do so. In any event, 
even under the definition upon which appellant relies the 
very objects found in his attache case, apart from the gun, 
do satisfy the definition by being “frames” of weapons. 
Title 18, U.S.C., § 921(a) (3) (B). 

In sum, appellant’s entire argument depends on the 
assertion that Judge Raytiel erroneously interpreted a 
specific condition of probation that he authored and 
imposed. In order for appellant to prevail (and for 
the matter to be remanded) this Court would have to en¬ 
gage in the most strenuous of semantical gymnastics, stretch 
ing common sense far beyond the breaking point in order to 
rule that the evidence adduced at the heating did not 

* It is noteworthy that appellant is apparently operating under 
the misconception that Judge Travia imposed the conditions of 
probation (Appellant’s Brief, at 2) when in fact it was Judge 
Raytiel. (See Appellant’s Appendix, docket sheet, p. 1). 
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clearly illustrate exactly the set of circumstances which 
Judge Rayfiel sought to avoid with the special condition he 
required. We respectfully submit that appellant was prop¬ 
erly found in violation of the special condition of probation. 

CONCLUSION 

The revocation of probation by the District Court 
should be affirmed. 

February 3, 1975 


Respectfully submitted, 

David G. Tracer, 

United States Attorney, 
Eastern District of New York. 


Paul B. Bergman, 

ETIIA N L E VIX - E PSTEIX, 

Assistant United States Attorneys, 
Of Counsel. 
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